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PER CURI AM

Chad Eric Sinpson pled guilty to conspiracy to possess
wth intent to distribute and distribute cocai ne, nethanphetam ne,
and Ecstasy, 21 U S C. 8 846 (2000) (Count O©One); aiding and
abetting kidnapping, 18 U S.C. 88 1201, 2 (2000) (Count Five); and
brandi shing a firearm during a crine of violence, aiding and
abetting, 18 U.S.C. 88 924(c), 2 (2000) (Count Six). He was
sentenced to a term of 294 nonths inprisonnent. Sinpson appeal s
hi s sentence, contending for the first tinme that the district court

erred under Blakely v. Washington, 124 S. C. 231 (2004), when it

applied the cross reference from ki dnapping to attenpted nurder,

U.S. Sentencing Guidelines Manual 88 2A4.1(b)(7), 2A2.1 (2003),

al though he did not admt participating in attenpted nurder.
Si npson also contests the enhancenents namde under 8§ 2A2.1 for
ki dnappi ng and permanent or life-threatening bodily injury and
under 8 3Al1.3 for physical restraint. He further clains that the
court erred by failing to depart downward based on his claim of
coercion and duress and other grounds. Last, he challenges the
court’s calculation of his crimnal history. For the reasons
expl ai ned below, we affirmthe court’s determ nation of Sinpson’s
crimnal history, but we vacate the sentence and remand for
resent enci ng.

In United States v. Booker, 125 S. C. 738 (2005), the

Suprene Court held that the federal sentencing guidelines, under



whi ch courts were required to i npose sentenci ng enhancenents based
on facts found by the court by a preponderance of the evidence,
violated the Sixth Amendnent because of their nandatory nature.
Id. at 746, 750 (Stevens, J., opinion of the Court). The Court
remedi ed the constitutional violation by nmaking the guidelines
advi sory through the renoval of two statutory provisions that had
rendered them mandatory. 1d. at 746 (Stevens, J., opinion of the
Court); id. at 756-57 (Breyer, J., opinion of the Court). Although
Si npson did not raise a Sixth Amendnent chall enge at sentencing,
this court has held that a mandat ory enhancenent based on judi ci al
factfinding supported by a preponderance of the evidence
constitutes plain error warranting correction when the sentence
“exceeded the maxi num al | owed based on the facts found by the jury
al one” and the record does not discl ose what di scretionary sentence
the district court would have inposed under an advi sory gui deline

schene. United States v. Hughes, 401 F.3d 540, 547-48 (4th Cr.

2005) (citing United States v. A ano, 507 U.S. 725, 731-32 (1993)).
In light of Booker and Hughes, we find that the district
court plainly erred in sentencing Sinpson and that the error was
prejudicial. W thus exercise our discretion to notice the error
and remand for resentencing.
Si npson cl ai ns that the court erred in refusing to depart
downward. However, the district court’s discretionary deci sion not

to depart below the guideline range is not reviewable unless the
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court’s decision was based on a mstaken belief that it | acked

authority to depart. United States v. Wod, 378 F.3d 342, 351 n.8

(4th Gr. 2004). Qur review of the district court’s ruling on
Si npson’ s departure notion |eaves us convinced that the district
court wunderstood its authority to depart and exercised its
di scretion not to depart.

W find no nerit in Sinpson's contention that the
district court erred in awarding one crimnal history point for
each of the Kentucky sentences listed in {f 38 and 39 of the
presentence report (a fine and two days inprisonnment) and for the
North Carolina probationary sentence listed in 40 because he was
not represented by counsel in any of these proceedings. He clains
that the district court did not address his contention that he was
deni ed counsel because the state court judge did not intend to
i npose a sentence of inprisonment (9§ 38) or any additional jai
time (171 39, 40).

W note first that the presentence report contained
information that Sinpson waived counsel in the North Carolina
proceedi ng described in § 40. Although Sinpson asserted in the
district court that any waiver was not knowi ng and voluntary, he
of fered no evidence in support of his claim Wth respect to the
ot her sentences, Sinpson’s Kentucky driving-while-inpaired of fenses
wer e bot h m sdeneanors, punishable as first and second of f enses by

a maxi rumof thirty days and six nont hs i npri sonnent, respectively.



Ky. Rev. Stat. Ann. § 189A 010 (Baldwi n 2004).! The background
commentary to USSG 8§ 4A1.2 states that all “[p]rior sentences, not
ot herwi se excluded, are to be counted in the crimmnal history
score, including uncounseled m sdeneanor sentences where

i nprisonment was not inposed.” However, in Nichols v. United

States, 511 U. S. 738, 748-49 (1994), the Supreme Court held that a
prior uncounsel ed m sdeneanor convi ction may be used to enhance the
sentence for a subsequent offense only if no prison term was
i nposed. Sinpson did not receive any prison sentence for the
conviction described in § 38, but he served two days in prison for
the conviction in Y 39.

A defendant may chall enge at sentencing the validity of
a prior conviction on the ground that he was denied counsel,

Custis v. United States, 511 U S. 485, 495 (1994). However, he

bears the burden of showing that the prior conviction is invalid.

United States v. Jones, 977 F.2d 105, 110 (4th G r. 1992). Sinpson

had to overcone the presunption that the state court inforned him
of his right to counsel as it was required by statute to do and
that, if he was not represented, it was because he wai ved his right

to counsel . Parke v. Raley, 506 U S. 20, 28-34 (1992) (holding

!For gui deline purposes, a “felony of fense” nmeans any offense
puni shable by a term of inprisonnent exceeding one year, even an
offense classified as a m sdeneanor under state law, United
States v. Raynor, 939 F.2d 191, 194-95 (4th G r. 1991), and even
t hough, after the defendant’s conviction, the maxi numsentence may
have been reduced to less than a year. United States v. Johnson,
114 F. 3d 435, 445 (4th Gr. 1997).
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that presunption of regularity that attaches to final judgnments
makes it appropriate for defendant to have burden of show ng
irregularity of prior plea). He did not neet this burden because
he did not present either evidence or testinony to establish that
he had not wai ved counsel. W conclude that the court did not err
in finding that Sinpson had not been denied his right to counsel.

In  concl usion, we affirm the district court’s
determ nation of Sinpson’s crimnal history score, but we vacate
his sentence and remand for proceedi ngs consistent wi th Hughes.?
Id. at 546 (citing Booker, 125 S. C. at 764-65, 767 (Breyer, J.,
opi nion of the Court)). Just as we noted in Hughes, “[we of course
offer no criticismof the district court judge, who followed the
| aw and procedure in effect at the tinme” of Sinpson’s sentencing.

Hughes, 401 F.3d at 545 n. 4. See generally Johnson v. United

States, 520 U. S. 461, 468 (1997) (stating that an error is “plain”
if “the law at the tinme of trial was settled and clearly contrary

tothe lawat the tinme of appeal”). W dispense with oral argunent

2Al t hough the sentencing guidelines are no | onger nandatory,
Booker nmakes clear that a sentencing court nust still “consult
[the] CGuidelines and take theminto account when sentencing.” 125
S. . at 767. On remand, the district court should first
determ ne the appropriate sentencing range under the guidelines,
maki ng all factual findings appropriate for that determ nation
Hughes, 401 F. 3d at 546. The court shoul d consi der this sentencing
range along with the other factors described in 18 U S C A
§ 3553(a) (West 2000 & Supp. 2005), and then inpose a sentence.
Id. If that sentence falls outside the guidelines range, the court
should explain its reasons for the departure as required by 18
US CA 8 3553(c)(2). Id. The sentence nust be “within the
statutorily prescribed range and . . . reasonable.” 1d. at 547.
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because the facts and | egal contentions are adequately presented in
the materials before the court and argunment would not aid the

deci si onal process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED




